SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Settlement Agreement and General Release (“Agreement”) is entered effective on
February 2 &, 2024 (“Effective Date”), by and between the City of Clovis, a California
municipal corporation (“City”) and Desiree Martinez (“Martinez”) with respect to the following
Recitals, which are a substantive part of this Agreement City and Martinez are hereinafter
sometimes referred to individually as the “Party” and together as the “Parties.”

RECITALS

A On October 23, 2019, Martinez, as Petitioner/Plaintiff, commenced an action
against the City, Clovis City Council, and Luke Serpa, in his official capacity as the Clovis City
Manager in the Superior Court of California, County of Fresno, as Case No. 19CECG03855
(“Action™). For purposes of this Agreement “City” includes the City of Clovis, Clovis City
Council, and Luke Serpa, in his official capacity as the Clovis City Manager, as
Respondents/Defendants listed in the Verified Petition for Writ of Mandate and Complaint for
Declaratory and Injunctive Relief Respondent filed in the Action.

B. Martinez filed a First Amended Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief on December 16, 2019, in the Action against
Respondents/Defendants.

C. On April 30, 2021, the Fresno County Superior Court issued an Order Granting
Petition for Writ of Mandate in Part in the Action, and on June 1, 2021, the Court issued a
Judgment for Writ of Mandate directing City within 120 days to adopt a Housing Element in
substantial compliance with Government Code section 65754, and to implement Program 4 by
rezoning an adequate number of sites to accommodate the City’s unmet share of the Regional
Housing Needs Assessment (“RHNA”) for the 2008-2015 Housing Element planning petiod.

D. City and Martinez timely appealed the Court’s Judgment.

E. On April 7, 2023, the Fifth District Court of Appeal issued its Opinion in Case
No. F082914, on the appeal of City and cross-appeal of Martinez from the Judgment for Writ of
Mandate entered by the Court on June 1, 2021. The Court of Appeal awarded costs to the
Petitioner.

E On May 17, 2023, the City filed a Petition for Review of the Court of Appeal
Opinion with the California Supreme Court, which was denied by the Supreme Court on July 19,
2023. On June 6, 2023, the City filed a letter in the Supreme Court requesting depublication of
the Court of Appeal’s opinion.

G. On July 19, 2023, the California Supreme Court denied the City’s petition for
review, and denied the request for depublication.

H. On July 20, 2023, the Court of Appeal issued the Remittitur to the Superior Court.



L On August 22, 2023, following remand by the Fifth District Court of Appeal, the
Superior Court issued an Order overruling the City’s Demurrer to Martinez’s fourth and fifth
causes of action in First Amended Petition.

L On August 24, 2023, Petitioner filed and served a Memorandum of Costs on
Appeal totaling $714.95 in the Fresno County Superior Court.

K City filed and served an Answer to the First Amended Petition on November 1,
2023. Martinez’s fourth, fifth, sixth, and eighth causes of action are at issue and remain to be
tried. The Petitioner prevailed in part on the seventh cause of action, which was remanded in part
for an evidentiary hearing on additional issues. Those causes of action pertain to Unlawful Land
Use Discrimination, Violation of the Federal Fair Housing Act, the California Fair Employment
and Housing Act, City’s Duty to Affirmatively Further Fair Housing, and for Declaratory and
Injunctive Relief.

L. The Court has held two Status Conferences, on October 19, 2023, and December
5, 2023, at which time the Parties informed the Court of ongoing settlement discussions over the
various issues in this Action.

M. In accordance with Government Code section 65754, and as set forth in this
Court’s Order of April 30, 2021, the City has a mandatory obligation to bring its Housing
Element into compliance within 120 days of the date of remittitur. Compliance necessarily
includes implementing any programs in the Housing Element necessary for statutory compliance.
These obligations are statutorily exempt from the California Environmental Quality Act
(“CEQA™, as set forth in Government Code section 65759 and CEQA Guidelines (14 Cal. Code
Regs.) section 15282, subdivision (s).

N. City and Martinez now desire to avoid the time and expense involved with further
litigation in the Action and intend to compromise and settle all actual and potential issues and
claims arising from or connected with the Action, the Judgment issued by the Court on June 1,
2021, and any rulings directed towards the Court contained in the April 7, 2023, Fifth District
Court of Appeal Opinion and by way of the remittitur issued on July 20, 2023, and to set forth
the terms and conditions of the settlement.

NOW, THEREFORE, in consideration of the mutual promises set forth herein, Martinez
and City agree as follows:

1. Definitions. The terms below shall have the following meanings when used in
this Agreement and any Exhibit attached hereto.

“Affordable” means that the cost of a housing unit (rent or sale price) does not exceed
thirty percent (30%) of the state maximum household income adjusted for family size
appropriate for the unit. The term “adjusted for family size appropriate for the unit” shall have
the same meaning as provided in Health and Safety Code section 50052.5(c) as it may be
amended, or in any successor statute.



“Affordable Housing™ means a dwelling unit available at an Affordable rent or sold at an
Affordable housing price. A dwelling unit designated for Affordable Housing shall remain
affordable for the longest feasible duration (but not less than fifty-five years for rental units and
forty-five years for for-sale units) from the date of recordation of a covenant or regulatory
agreement or similar document recorded with the Fresno County Recorder’s office. The
recording must occur prior to the issuance of the Certificate of Occupancy. Affordable Housing
Dwelling Units funded by a City Action Item program described in this Agreement within a
multi-family housing project will be required to remain affordable for a minimum of fifty-five
(55) years. Affordable Housing Dwelling Units funded by a City Action Item program within a
single-family housing project will be required to remain affordable for a minimum of forty-five
(45) years.

“Area Median Income” means area median income as periodically established by the
Department of Housing and Community Development pursuant to Health & Safety Section
50093. (Gov. Code § 65589.5(h)(4).)

“Dwelling Unit” means one residential unit, either for sale or rent.

“Bxtremely Low-Income Household™ means a household whose income does not exceed
thirty percent (30%) of the Area Median Income, adjusted for household size, applicable to
Fresno County, as set forth in Health and Safety Code section 50106, as it may be amended, or in
any successor statute. Extremely Low-Income Household may also be referenced herein as an
ELI Household.

“Gap Financing” means the amount of funding necessary to fill the gap between the
funding required to develop and make available the Affordable Housing Dwelling Units and the

resources commonly available to developers.

“Low-Income Household”” means a household whose income does not exceed eighty
percent (80%) of Area Median Income, adjusted for household size, applicable to Fresno County,
as set forth in Health and Safety Code section 50079.5, as it may be amended, or in any
successor statute. Low-Income Household may also be referenced herein as an LT Household.

“Very Low-Income Household”” means a household whose income does not exceed fifty
percent (50%) of the Area Median Income, adjusted for household size, applicable to Fresno
County, as set forth in Health and Safety Code section 50105, as it may be amended, or in any
successor statute. Very Low-Income Household may also be referenced herein as a VLI
Household.

2. City Action Items. City shall take the following actions. Upon full execution of
this Agreement by the Parties and their respective legal counsel, City shall immediately notify
the California Department of Housing and Community Development (“HCD”) of this Agreement
and all City Action Item programs will be included in the City’s 6th Cycle Housing Element
(2023-2031).
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a. ACTION ITEM 1: CHANGES TO R-3 ZONE DISTRICT: City shall amend its R-3
medium density zone district increasing the minimum permitted density from 15 units/acre to 20
units/acre.

L

iii.

iv.

vii.

The R-3 zone amendment ordinance shall be initiated by the City Council no later than
the third regularly scheduled and held City Council meeting after Notice of Entry of the
Stipulated Judgment (referenced in Section 9 below) is served on all parties.

Completion of the R-3 zone amendment shall occur no later than July 31, 2024.

The City will not initiate, nor approve, any action that would reduce the current capacity
in the R-3 zone district.

The R-3 zone allows for three story projects by right in accordance with Clovis
Municipal Code section 9.10.030, Table 2-3 (R-3 Zone).

Reduced parking standards are available for affordable housing projects under the City’s
Density Bonus Ordinance in accordance with Clovis Municipal Code section 9.26.050.

The following parking language, or something substantially similar as approved by HCD,
will be included as a program (proposed program H8) in the City’s 6% Cycle Housing
Element:

“Review and update the Development Code to remove identified constraints on housing
development, including reducing parking standards for multifamily housing to require no
more than one parking space for studio and one-bedroom units and reducing open space
requirements in the R-3 and R-4 zones. Initiate a comprehensive Development Code
update to address inconsistencies between the Development Code and the General Plan
land use designations and standards. [Source: New Program]

e Objective: Accelerate housing production by ensuring that the City’s
development standards facilitate rather than constrain new development.

e Timeframe: Review and amend development standards by June 2025; initiate
Code update to address General Plan consistency by 2027.

e Responsible Department: Planning and Development Services Department
(Planning Division).”

During the month of April 2024, as part of the annual progress report to HCD, and each
March thereafter until the amendment to the R-3 zone district is completed, City shall
provide a written summary to the below entities (“Facilitator”) describing City’s efforts to
complete such changes. Following delivery of the written summary, City and Facilitator
may meet and confer to discuss progress and obstacles.

Central California Legal Services

2115 Kern St., Suite 200, Fresno, CA 93721

mkezirian@centralcallegal org, sborchers@centralcallegal.org

Attention: Executive Director Michelle Kezirian, Litigation Director Stephanie
Hamilton Borchers

Public Interest Law Project



449 15th Street, Ste. 301, Oakland, CA 94612-2821
vieldman@pilpca.org
Attention: Valerie Feldman

Law Office of Patience Milrod

985 N. Van Ness Ave., Fresno, CA. 93728
pm@patiencemilrod.com

Attention: Patience Milrod

Dez Martinez

705 W. University Ave.

Fresno, CA 93705
wearenotinvisible2015@gmail.com

b. ACTION ITEM 2: LOCAL HOUSING TRUST FUND: City shall establish a Local

Housing Trust Fund (“Housing Trust Fund”) for Affordable Housing that meets the requirements
of HCD, and shall contribute at least $1.8 million in general fund money to the Housing Trust

Fund.

L

ii.

iv.

V.

vi.

Vii.

City shall establish a Local Housing Trust Fund (*“Housing Trust Fund”) for affordable
housing meeting the requirements of the California Department Housing and Community
Development (“HCD”) and contribute at least $1.8 million of general fund money to the
Housing Trust Fund.

City Council adoption of the Housing Trust Fund shall occur no later than the third
regularly scheduled and held City Council meeting after the Notice of Entry of the
Stipulated Judgment is served on all parties.

City shall make an initial contribution of $1 million to the Housing Trust Fund to be
approved with the Fiscal Year (July 1 — June 30) 2024/2025 budget (July 2024).

City shall budget no less than an additional $100,000.00 contribution to the Housing
Trust Fund on an annual basis beginning in July 2025 (FY 2025-26) for a minimum
period of eight (8) years, through FY 2032-33, and shall continue until units for the
Regional Housing Need Allocation for lower income households in the 2008-2015
Housing Element planning period have been constructed (3,035 units).

Transfer of funds to the Housing Trust Fund shall be made based upon State Notice of
Funding Availability (“NOFA™) timing to maximize the opportunity for state matching
funds.

City contributions to the Housing Trust Fund required under this Action Item, including
any State match, shall not be used to prefund Development Impact Fee Deferrals/Waivers
required by Action Item 6 (Section 2.f. of this Agreement).

Other funding and resources that will contribute to the Housing Trust Fund include:
HCD’s Permanent Local Housing Allocation Program (PLHA); In Lieu fees paid through
a Mixed Income Housing Ordinance as identified in Action Item 5 (Section 2.e. of this
Agreement); real property identified in Action Item 3 (Section 2.c. of this Agreement);
additional discretionary City funding above the $1.8 million contribution identified
herein; interest earned on funds in the account through the Local Agency Investment



Fund (“LAIF™). These funds must also be used for the production and preservation of
Affordable Housing.

viii. City may contribyte additional general fund or other monies into the Housing
Trust Fund in its sole and absolute discretion. Any such contributions in addition to the
contributions described above, including any State match resulting specifically from
deposits made above and beyond the deposits required, may be used for any purpose
authorized by applicable law including but not limited to prefunding Development
Impact Fee Deferrals/Waivers as required by Action Item 6 (Section 2.f. of this
Agreement).

ix. Other Affordable Housing programs for which the City receives funding but which will
not be deposited in the Housing Trust Fund include but are not necessarily limited to:
income received from affordable housing programs through the City’s former
Redevelopment Agency; Community Development Block Grant (“CDBG”) funding;
CalHOME grants; HOME grants. These additional affordable housing programs, when
allowed by the program terms, may be available to augment the Housing Trust Fund on
an Affordable Housing project.

x. The Housing Trust Fund, including any real property placed into the Housing Trust Fund,
shall be used for production and preservation of permanent housing affordable to LI, VLI,
and ELI households. Multi-family units will be required to remain affordable for a
minimum of fifty-five (55) years and single-family units will be required to remain
affordable for a minimum of forty-five (45) years.

xi. For all Affordable units created pursuant to or as a result of this Action Item 2, the City
agrees to enter into affordability agreements and recorded covenants. The affordability
agreements and covenants will prescribe requirements such as occupancy, resale, notices
to the City of changed circumstances, City's right of first refusal, options to purchase,
equity share, and related terms to ensure long term Affordability of all units.

xii. City shall monitor compliance with all Affordability covenants pursuant to an updated
Affordable Housing Unit Compliance Monitoring Policy, attached hereto as Exhibit 1, in
the same manner and with the same frequency as the City monitors other housing
programs utilizing City funds or containing occupancy income restrictions.

xiii. During the month of April 2024, as part of the annual progress report to HCD, and
each March thereafter until the Local Housing Trust Fund is fully established, City shall
provide a written summary to the Facilitator describing City’s efforts to establish the
Trust Fund. Following delivery of the written summary, City and Facilitator may meet
and confer to discuss progress and obstacles.

c. ACTION ITEM 3: REAL PROPERTY DEDICATION:

i City shall dedicate to the Housing Trust Fund identified in Action Item 2, the following
two (2) City owned properties: an approximate 0.89 acre parcel at 650 Fowler Avenue
and an approximate 0.43 acre parcel at 354 Osmun Circle (“Initial Property Dedication”™).

A. The Initial Property Dedication will be dedicated to the Housing Trust Fund within
thirty (30) days of creation of the Housing Trust Fund.



iil.

The Initial Property Dedication will be actively marketed for Affordable Housing
development affordable to L1, VLI, or ELI households. The parties acknowledge that
the 650 Fowler Avenue parcel will not be available for physical development until at
least December 2024.

If the Initial Property Dedication does not result in an entitled, permitted Affordable
Housing development on either or both parcels by December 31, 2025, City may
choose to sell the unentitled and unpermitted parcel(s) included in the Initial Property
Dedication. Any sale shall be at fair market value as established by an appraisal by an
MALI appraiser and the proceeds of any sale shall be deposited into the Housing Trust
Fund.

City shall provide a written summary of City’s efforts to develop or sell the Initial
Property Dedication to the Facilitator during the month of April 2024, as part of the
annual progress report to HCD, and each March thereafter until the Initial Property
Dedication is developed with affordable housing or sold. Following delivery of the
written summary, City and Facilitator may meet and confer to discuss ways to
eliminate hurdles to developing or selling the Initial Property Dedication.

City shall either acquire or provide financing to an Affordable Housing developer to
purchase a third parcel of real property that will accommodate not less than fifty (50)
units of Affordable Housing. If the City acquires the parce] it shall be transferred into the
Housing Trust Fund (“Additional Parcel Dedication™).

A

City is currently actively identifying parcel(s) to acquire and actively identifying an
Affordable Housing developer to enter into a development agreement for a specific
parcel, and such efforts will continue following execution of this Agreement.

City shall use its best efforts to close escrow on a parcel and/or enter into a
development agreement with an Affordable Housing developer no later than
December 31, 2024.

If City provides financing to an Affordable Housing developer to purchase the
Additional Parcel Dedication, City will require the parcel be used for the construction
of Affordable Housing units affordable to LI, VLI, or ELI households.

During the month of April 2024, as part of the annual progress report to HCD, and
each March thereafter until the Additional Parcel Dedication closes escrow and/or a
development agreement is executed, City shall provide a written summary to the
Facilitator of City’s efforts to acquire a parcel and enter into a development
agreement. Following delivery of the written summary, City and Facilitator may meet
and confer to discuss ways to eliminate hurdles to acquiring a parcel or entering into a
development agreement.

For all Affordable units created pursuant to or as a result of this Action Item 3, the City
agrees to enter into affordability agreements and recorded covenants prior to the issuance
of the Certificate of Occupancy. The affordability agreements and covenants will
prescribe requirements such as occupancy, resale, notices to the City of changed
circumstances, City’s right of first refusal, options to purchase, equity share, and related
terms to ensure long term Affordability of all units.

iv. City shall monitor compliance with all Affordability covenants pursuant to the City’s



updated A ffordable Housing Unit Compliance Monitoring Policy, attached hereto as
Exhibit 1, in the same manner and with the same frequency as the City monitors other
housing programs utilizing City funds or containing occupancy income restrictions.

d. ACTION ITEM 4: INFILL REZONE PROGRAM: City shall complete an Infill
Rezone Program.

i

ii.

iv.

V.

vi.

Vii.

The Infill Rezone Program is based upon a map and analysis of sites dated December 8,
2023, and delivered to Martinez’s counsel on December 8, 2023 (**Sites Map and
Analysis”). The Sites Analysis identified 24 parcels, comprising approximately 54 acres,
to be re-zoned to R-3 or R-4 creating capacity to provide approximately 1,284 Affordable
Housing Dwelling Units. The Sites Map and Analysis is on file with City and with
Martinez’s counsel, and is attached hereto as Exhibit 2.

The Infill Rezone Program shall be separate, independent, and in addition to any rezone
program through which the City is required to accommodate 100 percent of the Regional
Housing Needs Assessment (“RHNA”) for its 6™ Cycle Housing Element (2024-2031),
which is currently pending review and approval by HCD.

The Infill Rezone Program shall be initiated by the City Council no later than the third
regularly scheduled and held City Council meeting after Notice of Entry of the Stipulated
Judgment is served on all parties. Prior to or concurrently with initiation of the Infill
Rezone Program, City shall begin the preparation of an Initial Study in accordance with
the requirements of Government Code section 65759.

Formal noticing for the Infill Rezone Program shall begin within two (2) weeks after
completion of the Initial Study, barring any need to comply with Government Code
section 65759(b).

City shall use its best efforts to implement the Infill Rezone Program by January 31,
2025, and shall complete the program no later than June 30, 2025.

The Parties recognize that during the Infill Rezone process some parcels may need to be
removed and other parcels added, in order to create capacity for 1,284 additional multi-
family dwelling units pursuant to this Action Item. If parcels need to be replaced or the
unit count on any particular parcel needs to decrease, prior to making any change City
shall both 1) provide not less than ten (10) days’ notice to Facilitator, and 2) meet and
confer regarding the proposed changes. Facilitator shall approve the change if City
identifies another parcel of similar size and equal or greater capacity that will be rezoned
to R-3 or R-4 prior to removing any of the identified 24 parcels, or decreasing the
capacity on any of the identified parcels. Any other changes shall be approved at the
discretion of Facilitator following meet and confer with the City.

The parties recognize that there may be unforeseen delays in processing the Infill Rezone
Program including legal challenges. In that regard, during the month of April 2024, as
part of the annual progress report to HCD, and again in December 2024, and each March
thereafter until the City Council has approved rezonings to create capacity for 1,284 units
as required by the Infill Rezone Program, City shall provide a written summary to the
Facilitator of City’s efforts to complete the Infill Rezone Program. Any anticipated delays



beyond January 31, 2025, shall be set forth in the written summary. City and Facilitator
shall meet and confer regarding any anticipated delays.

e. ACTION ITEM 5: MIXED INCOME ZONING ORDINANCE: City shall adopt a
Mixed Income Zoning Ordinance, and shall include a Program to adopt the Ordinance in its 6th
Cycle Housing Element that provides that the Ordinance will be adopted within twelve (12)
months after Notice of Entry of the Stipulated Judgment is served on all parties, or February 28,
2025, whichever is earlier.

i

City shall retain Keyser Marston Associates (“Consultant”), or a company with
comparable experience, under written Contract at City’s cost to complete a Financial
Feasibility Analysis (“Analysis™) for a Mixed Income Zoning Ordinance. City shall
approve the written contract within thirty (30) days after Facilitator’s written approval of
a scope of work for the Analysis as described below.

A

The parties agree that time is of the essence for achievement of this Action Item 5,
and that the Contract with Consultant shall incorporate provisions to expedite the
process to the furthest degree possible, with the goal of concluding the Analysis and
drafting the Mixed Income Zoning Ordinance for adoption no later than the end of the
fourteenth (14) month of the planning period; that is, by February 28, 2025.

The Analysis shall include an evaluation of a range of feasible affordable housing set-
aside percentages (“Set-Aside Percentage™) for new residential developments in the
City of Clovis. The Analysis shall also evaluate feasible complementary mechanisms
by which a residential housing developer may meet the required Set-Aside
Percentage. Such mechanisms will include, but are not limited to, an in lieu fee (“In
Lieu Fee™), land donation, and construction of Affordable Housing units on
alternative sites.

The In Lieu Fee analysis shall identify a per-unit or per-square-foot formula for fees
sufficient to cover the need for Gap Financing, and to ensure that revenue generated
by the In Lieu Fees is sufficient to facilitate the construction of enough Affordable
Housing dwelling units to meet the Set Aside Percentage requirement for each new
development.

Key components of the Mixed Income Zoning Ordinance, in addition to the Set-Aside
Percentage and alternatives, shall include the following:

A.

The adopted ordinance shall establish that in all new residential developments of
more than ten (10) units in the City and in any area that may be annexed to the City in
the future, a Set Aside Percentage of Affordable Housing units will be required, with
fractional units rounded to the nearest whole number.

The Set Aside Percentage shall be the highest percentage supported by the Analysis
that does not exceed ten percent (10.0%), and shall be no less than five percent
(5.0%) even if the highest percentage supported by the Analysis is less than five
percent (5.0%).

The Affordable Housing required by the Set Aside Percentage must be affordable to

LI and VLI Households. For Affordable Housing rental units, the ordinance will
require that at least fifty percent (50%) of the Affordable Housing units will be



Ing

iv.

affordable to VLI households and the balance of the Affordable Housing units will be
affordable to LI households. One hundred percent (100%) of for-sale Affordable
Housing units will be affordable at least to LI Households.

Affordable units within a multi-family housing project will be required to remain
affordable for not less than fifty-five (55) years and single-family units affordable for
not less than forty-five (45) yeats.

A requirement that affordability agreements and recorded covenants be entered into
with the City for all Affordable units prior to issuance of a Certificate of Occupancy.
The affordability agreements and covenants will prescribe requirements such as
occupancy, resale, notices to the City of changed circumstances, City right of first
refusal, options to purchase, equity share, and related terms to ensure long term
Affordability of all units. :

City shall monitor compliance with all Affordability covenants pursuant to the City’s
updated A ffordable Housing Unit Compliance Monitoring Policy, attached hereto as
Exhibit 1, in the same manner and with the same frequency as the City monitors other
housing programs utilizing City funds or containing occupancy income restrictions.

City will prepare and present at a City Council meeting an annual report on the status
of the Mixed Income Zoning Ordinance, including how many market rate
developments are subject to the Mixed Income Zoning Ordinance, how each of these
developments satisfied the requirements of the Ordinance, and a record of funds
deposited in the Housing Trust Fund. The report will be provided to Facilitator at
least ten (10) days prior to the report being presented at City Council.

City shall use its best efforts to complete the Analysis and adopt the Mixed Income
Zoning Ordinance within ten (10) months after issning a notice to proceed to Consultant
to begin the Analysis with adoption of the Ordinance no later than twelve (12) months
after Notice of Entry of the Stipulated Judgment is served on all parties, or February 28,
2025, whichever is earlier. The Ordinance will be introduced, read, and adopted as an

urgency measure, and will go into effect immediately.

City shall meet and confer with Facilitator throughout the process for adopting the Mixed
Income Zoning Ordinance. This includes:

A. Obtaining written approval (includes email) from Facilitator of the scope of the

B.

C.

Analysis and methodologies to be used.

Requiring the Consultant to contact any regional affordable housing developer
identified by Facilitator as able to provide important information for the Analysis.

Submitting draft(s) of the Analysis to Facilitator for comment at least twenty (20)
days before circulation to the general public for comment.

Obtaining written approval (includes email) from Facilitator of the final Analysis
before processing the Mixed Income Zoning Ordinance for approval before the
Planning Commission and City Council.

Notifying Facilitator in writing (includes email) at least ten (10) days before any
noticed public meetings. Noticed public meetings include community meetings
initiated by the City, Planning Commission meetings, and City Council meetings.
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F. Notifying Facilitator of any anticipated delays in obtaining the Analysis, conducting
public meetings, and approving the Mixed Income Zoning Ordinance.

f. ACTION ITEM 6: DEVELOPMENT IMPACT FEE DEFERRAL/WAIVER

PROGRAM: City shall adopt a Development Impact Fee Deferral/Waiver Program.

i

iii.

iv.

vi.

vii.

City shall present a written program deferring/waiving development impact fees (“Impact
Fee Deferral/Waiver Program”) to the City Council for approval no later than the third
regularly scheduled and held City Council meeting after Notice of Entry of the Stipulated
Judgment is served on all parties, and the Impact Fee Deferral/Waiver Program shall be
approved/adopted by the City Council no later than the third regularly scheduled and held
City Council meeting after Notice of Entry of the Stipulated Judgment.

The Impact Fee Deferral/Waiver Program shall be available for up to fifty percent (50%)
of City’s major facility sewer and water fees for up to one hundred twenty (120) deed
restricted Affordable Housing units per year. Affordable units constructed pursuant to the
Mixed Income Zoning Ordinance shall not be included in this program. Any unused fee
deferrals/waivers in a given year shall be carried over to the following year. The
reduction shall be as follows:

A. Low-income: 40%
B. Very Low-income: 45%
C. Extremely Low-income: 50%

The Impact Fee Deferral/Waiver Program shall be calculated as a percentage of each
development’s major facility sewer and water fees, rather than as a prescribed dollar
amount.

The Impact Fee Deferral/Waiver Program shall begin as a zero-interest “residual receipts
loan,” payable in seventeen (17) yeats, or other term of years as may be required by
senior financing. The residual receipts loans shall be as customarily defined in the
industry. If the City receives any payments from a residual receipts loan, those payments
shall be returned to the Impact Fee Deferral/Waiver Program or Housing Trust Fund and
be available for additional affordable housing projects.

The Impact Fee Deferral/Waiver Program shall be marketed in the Spring of 2024
following City Council approval/adoption, and available for use starting July 1, 2024.

For all Affordable Housing Dwelling Units benefiting from any fee deferral or waiver
pursuant to this Action Item 6, the City agrees to enter into affordability agreements and
recorded covenants. The affordability agreements and covenants will prescribe
requirements such as occupancy, resale, notices to the City of changed circumstances,
City’s right of first refusal, options to purchase, equity share, and related terms to ensure
long term Affordability of all units.

City shall monitor compliance with all Affordability covenants pursuant to the City’s
updated A ffordable Housing Unit Compliance Monitoring Policy, attached hereto as
Exhibit 1, in the same manner and with the same frequency as the City monitors other
housing programs utilizing City funds or containing occupancy income restrictions.
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viii. City will prepare and present at a City Council meeting an annual report on the
status of the Development Impact Fee/Deferral Waiver Program, including how many
residential development projects received deferral/waiver of impact fees, and the number
of units at each affordability level to be built as a result of the program. The report will be
provided to Facilitator at least ten (10) days prior to the report being presented at City
Council.

3. Sixth Cycle Housing Element. The parties agree to cooperate toward the City’s
adoption of a legally compliant 6th Cycle Housing Element.

4. General Release. In consideration of the promises set forth herein, and except as
otherwise expressly stated in this Agreement, this Agreement is intended to be and shall actas a
full and final settlement and release of all claims set forth in the First Amended Petition for Writ
of Mandate and Complaint for Declaratory and Injunctive Relief on file in the Action. Entry of
this Agreement as a Stipulated Judgment shall be deemed by the Parties and the Court as having
satisfied the terms of the Court’s Order issued on April 30, 2021, and Judgment issued on June 1,
2021, any rulings directed towards the Court contained in the April 7, 2023, Fifth District Court
of Appeal Opinion, and remittitur issued on July 20, 2023, the Court’s August 22, 2023 Order
Overruling Demurrer to First Amended Petition for Writ of Mandate After Remand, and any
other Orders issued by the Courtin this case. Upon entry of the Stipulated Judgment, the
remaining fourth, fifth, sixth, seventh (in part), and eighth causes of action in the First Amended
Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief shall be
dismissed with prejudice.

5. Waiver of Rights Under Civil Code Section 1542. The parties expressly waive
and release all rights and benefits afforded by Section 1542 of the California Civil Code and do
so understanding and acknowledging the significance and consequence of such specific waiver
of Section 1542. Section 1542 of the California Civil Code states as follows:

A general release does not extend to claims that the creditor
or releasing party does not know or suspect to exist in his
or her favor at the time of executing the release and thai,
if known by him or her, would have materially affected his
or her settlement with the debtor or released party.

The Parties expressly waive the provisions of California Civil Code section 1542, and
further expressly waive any right to invoke said provisions with respect to claims existing now or
any time up to the date of the Parties’ execution of this Agreement. Therefore, except as
expressly provided in this Agreement, the Parties expressly acknowledge that this release is
intended to include in its effect, without limitation, all claims and causes of action which they do
not know or suspect to exist in their favor and that this release contemplates the extinguishment
of all such claims and causes of action arising out of or connected with the Action. In
connection with such waiver and relinquishment, the Parties acknowledge that they are aware
that they, or their attorney(s), agent(s), or successor(s), may hereafter discover claims or facts in
addition to or different from those which they now know or believe to exist with respect to the
subject matter of, or any Party named in, this Agreement, but that it is their intention hereby
fully, finally, and forever to settle and release all of the released matters. In furtherance of such
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intention, each of the releases herein given shall be and remain in effect as a full and complete
release notwithstanding the discovery or existence of any such additional or different claims or
facts.

6. All Obligations Extinguished by Release. It is expressly understood and agreed
that, except as to matters with respect to which the Court will retain jurisdiction pending
complete performance (Sections 8 and 9), this Agreement is in full accord, satisfaction,
discharge, and compromise of disputed claims up to the date of the Parties’ execution of this -
Agreement, and that this Agreement has been executed with the express intention of effectuating
the legal consequences provided for in Section 1541 of the California Civil Code, i.e., the
extinguishing of all obligations as herein described. Section 1541 states as follows:

Obligation Extinguished by Release. An obligation is
extinguished by a release therefrom given to the debtor by
the creditor, upon a new consideration, or in writing, with
or without new consideration.

7. No Admission of Liability. Each Party acknowledges and agrees that this
Agreement effects the settlement of claims and potential claims that are contested, disputed, and
denied and does not constitute an admission of liability by any Party for any purpose. Moreover,
nothing contained in this Agreement, including without limitation the payment of any sums
provided for in this Agreement shall be offered, admitted or construed as an admission by any
Party of any liability or the amount of any liability to any other Party. Nothing in this
Agreement shall be construed as an admission of any liability or wrongdoing of any kind with
respect to any matters alleged in or related to the Action. Martinez hereby agrees that the
execution, and performance, of this Agreement resolve any and all of her claims related to, or
arising from, the City’s 2015 Housing Element and the Action, and satisfy all of the City’s
obligations under the Court’s Order issued on April 30, 2021, and the Judgment issued on June
1,2021.

8. Attornevs® Fees and Costs. Martinez is the prevailing party in the Action, and is
entitled to her reasonable attorneys’ fees. Martinez’s counsel agree to meet and confer with City
in an effort to reach a resolution on the issue of attorneys’ fees and costs incurred in the Superior
Court. Only if such a meet-and-confer is unsuccessful will Martinez seck an award of reasonable
attorneys’ fees from the Court. Any such motion for an award of attorneys’ fees and costs must
be filed and served on the City’s counsel no later than one hundred twenty (120) days from the
date the Notice of Entry of the Stipulated Judgment is served on all parties, unless such time is
further extended by a stipulation approved by the Court, or by a court order; the prevailing party
on any attorneys’ fees motion will be entitled to costs and attorneys’ fees incurred in bringing
and litigating the motion. The Court of Appeal awarded costs on appeal and City will pay the
amount of costs requested in Martinez’s Memorandum of Costs on Appeal filed and served on
August 24, 2023. Payment shall be made to Central California Legal Services at the same time
City remits payment of the agreed upon or court-ordered attorneys’ fees.

9. Stipulated Judgment and Retention of Jurisdiction. Upon execution of this
Agreement by all parties, the Parties shall jointly request the Court enter a Stipulated Judgment
that incorporates this Agreement. The Parties agree, stipulate and request that the Fresno County
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Supetior Court shall maintain jurisdiction of the Action and the Parties until the obligations of
the Parties under this Agreement have been fully performed or excused. The Fresno County
Superior Court may enforce this Agreement pursuant to Code of Civil Procedure section 664.6.

10.  Meet and Confer Before Seeking Court Relief. The Parties agree to make a good
faith effort to meet and confer to resolve any concerns about the performance of any obligations
under the terms of this Agreement before filing any request for enforcement of this Agreement
with the Fresno County Superior Court. The Parties agree that for the purposes of this
Agreement, good faith means: (1) providing written notice to the opposing party at least thirty
(30) days prior to filing any motion to seek enforcement with the Court; (2) providing the
opposing party an opportunity to cure during the thirty (30) day period; and (3) meeting with the
opposing party’s representatives and counsel within ten (10) days after providing said notice to
attempt to resolve the dispute. The Parties, by stipulation, may modify or extend any of the
deadlines or terms of this Agreement. Any party that successfully enforces the terms of this
Agreement may recover attorneys’ fees and costs expended in the enforcement from the

opposing party.

11.  Cooperation/Execution of Supplemental Documents. The Parties agtee to
cooperate fully, at their own cost and expense, in carrying out the terms and conditions of this
Agreement, including taking further action that may be reasonably necessary to implement the
Action Items or the terms of this Agreement.

12. Amendments; Waiver. No supplement, modification, or amendment to this
Agreement will be binding unless executed in writing by each Party or a duly authorized
representative or legal counsel of each Party. No waiver of any provisions of this Agreement
will be deemed or will constitute a waiver of any other provision, whether or not similar, nor will
any waiver constitute a continuing waiver. No waiver shall be binding unless executed in
writing by the Party making the waiver.

#

13.  Governing Law. This Agreement shall be interpreted, enforced, and governed by
California law.

14.  Binding Effect. The rights and obligations specified in this Agreement shall inure
to the benefit of and bind the respective successors, heirs, next of kin, personal representatives,

assigns, affiliates, and agents of the Parties.

15.  Notices. All notices required or authorized pursuant to this Agreement shall be
sent, in writing, via U.S. Mail or email to each of the following:

For City: For Martinez:
Scott Cross, City Attorney Valerie Feldman
Lozano Smith Public Interest Law Project
7404 N. Spalding Avenue 449 15" Street, Ste. 301
Fresno, CA 93720 Oakland, CA 94612-2821
vieldman@pilpcaorg
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Dez Martinez

705 W. University Ave.

Fresno, CA 93705
wearenotinvisible2015@gmail.com

City of Clovis Patience Milrod, Esq.

John Holt, City Manager 985 N. Van Ness Avenue

1033 Fifth Street Fresno, CA 93728

Clovis, CA 93612 pm@patiencemilrod.com
Michelle Kezirian, Executive Director
Stephanie Hamilton Borchers
Royce Stuteville

Central California Legal Services
2115 Kern Street, Suite 200
Fresno, CA 93721
mkezirian@centralcallegal.org
sborchers@centralcallegal.org
rstuteville@centralcallegal.org

Any Party may change the address(es) for notice purposes by providing prior notice of such
change to the other Party as provided herein.

16.  Execution in Counterparts. This Agreement may be executed in counterparts such
that the signatures may appear on separate signature pages. Copies of signatures, including
electronic copies of signatures, shall be deemed original signatures for all purposes. In addition,
any Party may execute a copy of this Agreement that has been transmitted to the signing party by
email or facsimile. A copy, facsimile or an original, with all signatures appended together, shall
be deemed a fully executed Agreement.

17.  Severability. If any provision of this Agreement as applied to any Party or to any
circumstance is adjudged by a court to be void or unenforceable, the same shall in no way effect
any other provision of this Agreement or the validity or enforceability of the Agreement as a
whole, and the remaining provisions of the Agreement shall remain in full force and effect.

18.  Voluntary Agreement; Opportunity to Consult Counsel. Each Party hereby
affirms, acknowledges, and warrants that such Party has been adequately represented by
competent legal counsel during the Action and the negotiation of this Agreement, and has
completely reviewed the terms of this Agreement with such Party’s own legal counsel and is
fully informed and understands and appreciates the meaning and effect of this Agreement, and
voluntarily accepts the benefits and obligations thereof.

19.  Interpretation. This Agreement is the result of the combined efforts of the Parties
and/or their respective attorneys and shall be construed according to its fair meaning and as if
prepared by both Parties hereto. If any provision of this Agreement is found ambiguous, the
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ambiguity shall not be resolved by construing this Agreement in favor of or against any Party,
but by construing the terms according to their generally accepted meaning.

20.  Headings and Captions. The headings appearing in this Agreement have been
inserted for the purpose of convenience and ready reference. They do not purport to and shall
not be deemed to define, limit, or extend the scope or intent of the sections or paragraphs to
which they appertain.

21.  Entire Agreement. This Agreement, together with the documents incorporated
herein by reference and any exhibits referenced herein and attached hereto, constitutes the entire
understanding and agreement among the Parties regarding the subject matters set forth in this
Agreement, and supersedes any and all other discussions, agreements, negotiations or
understandings, either oral or in writing, express or implied, between the Parties to the same,
other than a court determination or settlement of the amount of attorneys” fees and costs. No
other representations, covenants, undertakings, or other prior or contemporaneous agreements,
oral or written, respecting such matters, which are not specifically incorporated herein, shall be
deemed in any way to exist or bind any of the Parties. Each Party signing this Agreement
represents and acknowledges that such Party has not executed this Agreement in reliance on any
promise, representation, conduct or warranty of any other Party not expressly set forth in this
Agreement

22.  Authority to Sign Agreement. Each of the signatories to this Agreement
represents and warrants that he or she is competent and authorized to sign and enter into this
Agreement on behalf of the Party to whom he or she purports to sign.

WHEREFORE, Martinez and City, by the respective signatures below, enter into this
Agreement effective on the Effective Date provided above.

2y
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City of Clovis, a California Municipal
Corporation

By:

JohfiHolt. (;'il,y’Manngel-'m
ATTEST:

By: X T~7

Karey-cha, City Slerk
Andeow Houss loc

APPROVED AS TO FORM:

o LA G

Scott G. Cross, City Attorney

Desiree Martinez

By:

APPROVED AS TO FORM:

Public Interest Law Project

By:

ULy

%7%77‘

Valerie Feldman, Attorney for
Desiree Martinez

Patience Milrod

By:

Patierce Milred

Patience Milrod, Attorney for
Desiree Martinez

Central Cétlifo/rhi,a Legal Services
-7

By:

A N i .
; i:" i ’). - ™
i L

4

Stephanie Hamilton Borchers, Attorney for
Desiree Martinez



City of Clovis, a California Municipal
Corporation

By:
John Holt, City Manager

ATTEST:

By:
Karey Cha, City Clerk

APPROVED AS TO FORM:

By:
Scott G. Cross, City Attorney
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Desiree Martinez

By:

APPROVED AS TO FORM:

Public Interest Law Project
A

| /)

By: L/‘ LJ‘){.W
Valerie Feldman, Attorney for
Desiree Martinez

.
LAt R,

Patience Milrod

By: Pattence Milrod
Patience Milrod, Attorney for
Desiree Martinez

Central California Legal Services

By:

Stephanie Hamilton Borchers, Attorney for
Desiree Martinez



CITY OF CLOVIS POLICY FOR AFFORDABLE HOUSING
UNIT COMPLIANCE MONITORING

EXHIBIT 1

EXHIBIT |



City of Clovis
Policy for Affordable Housing Unit Compliance Monitoring

The City of Clovis will use this policy to develop and implement guidelines to monitor and
preserve the affordability of the housing units developed by the following Affordable
Housing Programs ("Programs”):

o Affordable Housing Trust Fund
¢ Mixed Income Zoning Ordinance
« Affordable Housing Development Impact Fee Deferral Program

1. Deed Restrictions/Affordability Covenants:
All units developed by the Programs shall have deed restrictions recorded

requiring the units to remain affordable, for the applicable income level and for the
applicable affordability period - forty-five (45) years for ownership units, and fifty-
five (55) years for multi-family rental units.

2. Annual Occupancy Restrictions and Certifications:

The City shall conduct an annual occupancy review and certification process
consisting of the following by each November for all Program units.

Owner-Occupant Units:

The City will require owner-occupants to annually certify occupancy during
the affordability period by submitting utility bills or other documentation of
proof or occupancy in the unit as the owner-occupant's primary place of
residence.

Rental Units:

The City will require Owner/Developer/Property Manager to annually certify
the income eligibility of the occupants during the affordability period by
submitting income documentation or a third-party regulatory report such as
TCAC or HCD annual reviews.

3. uired Notici n trictions on Any Changes of Title or Occupancy:

In all cases where there Is a change in title, occupancy, or use of the unit, the
Occupant/Owner/Developer/Property Manager must notify the City in writing of
any change within 30 days. City and Occupant/Owner/Developer/Property
Manager shall work together to ensure the unit is kept in compliance with the
original Program terms and conditions such that it remains available as affordable
housing for lower income households at the applicable income level for the
duration of the affordability period. Changes in title, occupancy, or use of any unit
must be in keeping with the objective of benefiting lower income households at
the applicable income levels identified at the time of construction.
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4. Conseguence of Failure to Comply

If any occupant/owner/developer/property manager fails to comply with the
applicable affordability requirements, the City will exercise its rights to enforce the
affordability restriction and gain compliance, up to and including foreclosure and
eviction. Following any foreclosure and/or eviction, the City shall maintain the unit
as affordable and available to eligible lower income households for no less than
the duration of the original affordability period, including, if necessary, recording
a new deed restriction and/or affordability covenants.

[Remainder of page is blank]
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REZONE SITES MAP AND ANALYSIS

EXHIBIT 2

EXHIBIT 2
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